IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
. :
M CHAEL NI XON : NO. 93- 386-4
MEMORANDUM
Bartle, C. J. May 13, 2008

Before the court is the notion of Mchael N xon for
nodi fi cation of sentence pursuant to 18 U. S.C. 8§ 3582(c)(2).

On February 25, 1994, a jury convicted N xon of
conspiracy to distribute in excess of 50 granms of cocai ne base
("crack") for his 88 days of participation in a drug snuggling
ring. During N xon's sentencing hearing on July 6, 1994, the
court found that he had distributed between 1.5 and 5 kil ograns
of cocai ne base, which resulted in a base offense |evel of 38
under U S.S.G 8 2D1.1(C) (1) and a total offense |evel of 44.
Because N xon had a crimnal history category of VI, the court
had no choice but to inpose a sentence of |ife inprisonnent under
the Sentencing CGuidelines. The Court of Appeals affirned the
conviction and sentence on May 30, 1995, U.S. v. Rivers, 54 F.3d

770 (3d Gir. 1995). 1In 2001, the court reduced the defendant's
total offense level from44 to 43 based on a subsequent anmendnent
to the Guidelines. The guideline sentence of life inprisonnent,

however, renai ned unchanged.



Ef fecti ve Novenber 1, 2007, the Sentencing Conmi ssion
adopt ed Anmendnent 706. This anmended § 2D1.1 of the CGuidelines to
reduce the offense levels applied to many of fenses invol ving
cocai ne base. On Decenber 11, 2007, in Amendnent 712, the
Sent enci ng Conmmi ssi on ordered that Anendnment 706 apply
retroactively, effective March 3, 2008.

Title 18 U.S.C. 8§ 3582(c)(2) permts the reduction of a
def endant's sentence when he or she was "sentenced to a term of
i mpri sonnment based on a sentencing range that has subsequently
been | owered by the Sentencing Conmission ...." 18 U S.C
§ 3582(c)(2); U S.S.G 8§ 1B1.10(a). The statute also requires
that in determ ning whether to reduce a sentence based on a
retroactive anendnent, the court nust consider the factors set
forth in 18 U S.C. 8§ 3553(a), including the need for any sentence
i mposed "to protect the public fromfurther crines of the
def endant . "

The parties agree that, upon retroactively applying the
amendnent to 8§ 2D1.1, Nixon's total offense level is now 41.

This results in a | owered gui deline sentencing range for him of
360 nonths to |ife inprisonment. The governnment nonet hel ess
argues that this court should not decrease N xon's sentence in
light of Nixon's prison record, which shows such disciplinary
infractions as assault, fighting, possessing a dangerous weapon,
and threatening bodily harm

Wil e we do not condone Ni xon's conduct in prison, we

do not find it cause for denying hima reduction in sentence
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based on the recent retroactive amendnent to the Sentencing

Qui delines. N xon was 33 years old when he was placed into
federal custody. A dimnution in Nixon's termof inprisonment
fromlife to 360 nonths will nean that he will not be rel eased
until he is alnost 64 years old if he receives no credit for
satisfactory behavior under 18 U.S.C. § 3624(b)(1). He wll

still be subject, of course, to supervised release, in this case
for five years. Under the circunstances, we do not view him as
posing a threat to the public safety upon his release fromprison
after such a reduced sentence.

Taking into account all factors |listed under § 3553(a),
we find that a period of thirty years' incarceration is
sufficient but not greater than necessary. Accordingly, we wll
reduce Nixon's sentence to 360 nmonths, with all other terns and

conditions of his original sentence renaining the sane.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
. )
M CHAEL NI XON NO. 93-386-4
ORDER

AND NOW this 13th day of My, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of novant M chael N xon to reduce
sentence pursuant to 18 U S.C. 8§ 3582(c)(2) is GRANTED, and

(2) the termof inprisonnment of Mchael N xon is
reduced to 360 nonths, with all other terns and conditions of the
original sentence to renmain the sane.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



